Abstract This article examines the evolving way the 'family' and 'family life' have been understood in international and regional human rights instruments, and in the case law of the relevant institutions. It shows how the various structural components which are considered to constitute those concepts operate both between relevant adults and between adults and children. But it also shows that important normative elements, in particular, antidiscrimination norms, operate both to undermine the perception of some structures as constituting 'family', and to modify those structures themselves. This raises the question how far human rights norms should be seen as protecting family units in themselves or the individual members that constitute them.
INTRODUCTION
This article considers the understanding of the 'family' (including 'family life') that has developed in the context of major human rights instruments in recent years, and the nature of state obligations to families. It considers whether there might a movement towards a common understanding of what constitutes a family, in particular how this movement responds to increasing diversity both within societies and in ways of family living, and how it addresses human rights violations happening within family relationships and supports the well-being of family members.
One of the difficulties in the understanding of 'family' is that this involves both matters of structure and value (or norm). Structures can consist of actual or fictitious blood relationships, relationships initiated by formal acts, or ongoing personal relationships. Also, structures may be governed by very different norm systems. For example, compare the cases where there are no rights or obligations between an unmarried father and his child and where there are extensive rights and obligations between them. Although a blood relationship exists in each case, one might plausibly say that in the first case the father is not a member of the 'family' constituted by the mother-child unit in the same way as he is in the second. Perhaps he is not even a family member at all. One might also view highly patriarchal systems, where a woman and her family have relatively few rights, for example, to succeed to family property, or to pass down status (like nationality) to children, and more equal normative systems as very different types of family form. Similarly, while the formal act of marriage might be the same, where this is performed under compulsion, or by someone who is still a child, the underlying normative structure, and therefore the concept of family, is very different from when it is held that a family cannot be initiated in those circumstances.
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For this reason the article focuses separately on structural and normative elements. Part II considers the social-structural features (such as the presence of formal acts, or blood relationships, or personal relationships) that constitute the elements of the understanding of the 'family' by certain human rights bodies, first with regard only to adults, then with regard to adults and children. In doing this we indicate how these expressions have changed over time, and compare their use between the various bodies. Part III focuses on the way the promotion by human rights bodies of central human rights norms, first with respect to discrimination and next with respect to violence, has affected their conception of what should constitute families and family life, again tracing its development over time. Our overall purpose is to show not only how these bodies have responded to changes in the concept of the family, but also how they have themselves sought to change those concepts. Part IV concludes the article by trying to identify common underlying drivers of change to assist a coherent understanding of the current position. 
A. A Purposive Concept
A general caveat must be entered at the outset to guard against an excessively formalistic approach to this subject. Whether a social unit is perceived (or described) as a family is influenced by the consequences that follow. For example, the purpose for treating people as family is often to allow for community support of the relationship, the establishment of legal duties between them and to provide a fair means of resolving disputes should the relationship fail. If the couple are related by blood (such as siblings) they are of course already family, but whether they would be seen as family for these other purposes could be controversial. In Burden v UK 3 the European Court of Human Rights held that a cohabitation between sisters was 'qualitatively different in nature' from marriage or civil partnership so that they were not entitled to be treated in the same way for inheritance tax purposes. So while they all constitute families, the purposes for recognizing them as such are different. Also, whether this extends to relationships involving more than one person might raise alarm in some societies. It is for this reason that Coomeraswamy's suggestion that people should have the freedom to define who is a member of their family, though attractive, may meet resistance. 4 
B. The Universal Declaration of Human Rights
Before proceeding to the analysis, we should observe that the foundation of modern human rights formulations of the family can be traced to the Universal Declaration of Human Rights 1948 (UDHR), Article 16 of which proclaimed: 'The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.' 5 The idea of including the family within the UDHR was not controversial, not least because it was conceived of as the foundation of both society and the State. From the outset, there was universal agreement that consensual heterosexual marriage between adults was a primary indicator of the existence, or start, of family life.
6 However, as the following analysis shows, a little more than half a century after the UDHR, extremely wide understandings of 'family' can be found. ' The family exists in various forms. The expression "diverse families" encompasses, for example, single-parent families; families headed by women; intergenerational families including, among others, grandparents; families headed by children, such as orphans or street children; families comprising lesbian, gay, bisexual, transgender and intersex (LGBTI) persons; extended families; self-created and self-defined families; families without children; families of divorced persons; polygamous families; and non-traditional families resulting from interreligious, intercommunity or inter-caste marriages. Self-created and selfdefined families include, in particular, families formed in marginalized communities. In all these different forms of family, women tend to be subject to legal sanctions and to experience difficult social and economic situations. Indigenous and minority women and women living in strict patriarchal, religious, traditional or caste systems are more likely to be found in these forms of family and are especially vulnerable to early and/or forced marriage, while men may have multiple households or second families with their de facto spouses or partners'.
The formal institutional act of marriage is commonly seen as a conclusive identifier of 'family'. In 1985 the ECtHR proclaimed in Abdulaziz and others v The United Kingdom that: 'Whatever else the word "family" may mean, it must at any rate include the relationship that arises from a lawful and genuine marriage … even if a family life of the kind referred to by the government has not yet been fully established'. 10 Empirical research conducted by Mahy and others in Indonesia showed that women who are divorced or widowed are in many ways still defined by reference to their marital status, suffering negative stereotyping. 11 In its General Comment 19 in 1990 on the Family, the Human Rights (HR) Committee stated with respect to the ICCPR:
'The Committee notes that the concept of the family may differ in some respects from State to State, and even from region to region within a State, and that it is therefore not possible to give the concept a standard definition. However, the Committee emphasizes that, when a group of persons is regarded as a family under the legislation and practice of a State, it must be given the protection referred to in article 23. Consequently, States parties should report on how the concept and scope of the family is construed or defined in their own society and legal system'.
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Although this statement suggests that the HR Committee will accept as families those social units that States recognize as so constituted, whether by formal acts or by some other mode, under their legislation, this is not completely the case. In 2000, the HR Committee in 8 its General Comment 28 on Article 3 of the ICCPR, which requires equality between men and women, was clear that not all family relationships, even if considered marriages, were compatible with the ICCPR. 13 It singled out polygyny, levirate marriage 14 and marriages which followed rape as egregious violations of women's rights which ought to be outlawed. 15 Families so constituted would not therefore require 'protection'. It reiterated the equality demands made in General Comment 19 16 and reinforced the importance of consent to marriage. 17 Similarly, the CESCR, although broad in its articulation of family, like the CEDAW Committee, was clear in its dialogue with States parties and concluding observations in 1998 that practices such as polygyny constitute discrimination and are harmful practices that ought to be eliminated. 18 The introduction of registered (or 'civil') partnerships for same-sex couples created a new dimension into the nature of the 'family'. In 2010, in Schalk and Kopf v Austria, 19 the European Court of Human Rights (ECtHR) recognized that such couples enjoyed 'family life' protected by Article 8, citing a 'rapid evolution of social attitudes towards same-sex couples in many member states', although the exact status and rights conferred by such a framework fell within the state's 'margin of appreciation'. In 2015 the Court went as far as, in effect, to hold that respect for family life demanded at least the availability of some form of formalized relationship for same-sex couples, 20 while at the same time tolerating a wide variations in the substantive provisions governing such institutions. 21 In 2013 the CEDAW Committee had noted 'the adoption by some State parties of laws on registered partnerships and/or de facto unions, as well as the increase in the number of couples living in such relationships', 22 and for the first time acknowledged same-sex relationships:
'Certain forms of relationships (namely, same-sex relationships) are not legally, socially or culturally accepted in a considerable number of States parties. However, where they are recognized, whether as a de facto union, registered partnership or marriage, the State party should ensure protection of the economic rights of the women in those relationships'.
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The CEDAW Committee is here responding to developments in the formal laws of various states, much as the ECtHR has done, while, like that court, at the same time insisting on observance of fundamental normative standards of equality between men and women, though in the case of same-sex relationships, presumably the equality norm applies between the couple, whatever their gender.
In 2015 the European Court of Human Rights was still not ready to hold that samesex couples had a right to marry. 24 In 1999 the Human Rights Committee took the same approach towards marriage under the ICCPR in holding that a New Zealand law which at that time defined marriage as being between a man and a woman did not breach the Convention.
25
This creates a difficulty if one partner in an opposite-sex marriage wishes to change gender. If same-sex marriage is not available, the couple may need to divorce and form a civil partnership (if available). In 2014 the ECtHR held, even though there was a right to change gender, this consequence did not breach their Article 8 rights, though the dissenting judges pointed to the distress that could be caused by the requirement to divorce. 26 The InterAmerican Commission and Court have not faced the issue directly, although an application to the Commission in 2012 seeking to require Chile to legalize same-sex marriage was subject to much negotiation and led to withdrawal of opposition to it by the Chilean government in 2015.
27 Eventually a civil partnership regime was introduced.
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Nevertheless, a growing number of jurisdictions have introduced same-sex marriage, with the decision of the US Supreme Court in Obergefell v Hodges 29 holding that this was a constitutional right. But it is clear that this decision is one for national jurisdictions. While South Africa enacted the Civil Union Act recognising same sex marriage in 2006, 30 in 2014 Nigeria did the reverse, enacting a Same Sex Marriage (Prohibition) Act. 31 The Arab Charter on Human Rights is clear that marriage is a heterosexual only contract. 32 The same contrasts are to be found in Europe, where the constitutions of ten countries ban same-sex marriage. 33 The absence of marriage or civil partnership withdraws from same-sex couples a formal method which will usually be held sufficient to constitute 'family' in the case of opposite-sex 23 couples. Nevertheless an interpretation the IAC has given to the meaning ascribed to 'life' protected under Article 4 of the ACHR has broadened its meaning to encompass a right to a 'life plan'. While originally applied in the contexts of torture and street children, 34 The State exists to support individuals in the realization of their personal life plans, which translate into the free and full development of the personality. … The dignity of life requires the possibility of concretizing goals and projects. From that premise, the issue of existential harm arises when the State restricts the citizens in this aspect.
It is worthy to be said: that the State is obligated to guarantee that individuals search for their own happiness, as long as they do not violate the rights of others, which does not occur in the present case. It is true that the life project of those attracted by the same sex would be harmed with the absolute impossibility of creating a family. To expect from them a change of sexual orientation so that they are capable of reaching that legal situation shows a lack of appreciation of dignity. It is also faced with the constitutional objection to prejudice by reason of sexual orientation"'.
Similar references to the importance to individuals of respecting their 'life plan' are found in the 2012 decision of the IAC in Atala Riffo and Daughters v. Chile. 36 It seems but a short step to say that if it is part of the 'life plan' of a same-sex couple to live as married, this should then include the right to marry.
Blood Relationships
It seems that a number of elements are capable of being seen as constituting a family relationship. These may sometimes coincide with other elements, but may also occur singly. A blood relationship is one such element. Such relationships alone can be especially significant in identifying family members across time, either to provide revelations of genetic inheritance and identity, 37 or to regulate succession to property or social status according to 34 See L Burgorgue-Larsen and A Ubeda In an attempt to block a hotel building project in French Polynesia (Tahiti), a challenge was brought by a group of people who alleged that the land on which the hotel was to be built contained the bones of their ancestors which were important to their history, culture and life. The HR Committee found that there had indeed been violations of the authors' private and family rights under articles 17(1) and 23(1), saying: 'The Committee observes that the objectives of the Covenant require that the term "family" be given a broad interpretation so as to include all those comprising the family as understood in the society in question. It follows that cultural traditions should be taken into account when defining the term "family" in a specific situation. It transpires from the authors' claims that they consider the relationship to their ancestors to be an essential element of their identity and to play an important role in their family life. … The the rules of individual societies. 38 Such rules have tended to privilege males over females, 39 and successors over widows, who have often effectively lost their status as a family member for these purposes. Blood relationships can establish support duties, most commonly, of course, between parent and child (and sometimes grandchildren), though sometimes more widely (say, between siblings). Nevertheless, since this is a 'purposive' concept (as explained above), in some jurisdictions a blood relationship between adults will not always be held to constitute family life. In FN v The United Kingdom, the ECtHR confirmed that 'there will be no family life, within the meaning of Article 8, between parents and adult children or between adult siblings unless they can demonstrate additional elements of dependence and that similar considerations apply to other familial relations such as that between aunt and niece'.
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Although expressed in the context of adult-child relationships, Article 5 of the UNCRC expressly refers to recognizing the responsibilities of members of the extended family towards children, which implicitly accepts a family relationship between an adult and child traceable through blood relationships between adults. In paragraph 59 of its 2013 General Comment 14, the Committee on the Rights of the Child confirmed a wide concept of the family:
'The term family must be interpreted in a broad sense to include biological, adoptive or foster parents, or, where applicable, members of the extended family or community as provided for by local custom'.
In fact, while this sees blood ties as constituting a family relationship not only between the adults and the child, but also between the adults who are so related to the child, it is not limited to blood ties and can include within the extended family relationships constituted by other forms of instititional recognition.
Personal relationships
In 1986 the ECtHR accepted that a 'family' could exist between unrelated adults without a formal act. In Johnston v Ireland 41 it held that an Irish couple who had lived together for fifteen years but could not marry because the man was already married, divorce being unavailable, enjoyed 'family life' both with each other and with their daughter, although it concluded that its limited recognition by Irish law did not fail to respect the family life between the couple. In that case the couple would have outwardly appeared like any married couple. The Court has since expanded this position, stating, in 1996, that even cohabitation Committee … concludes that the construction of a hotel complex on the authors' ancestral burial grounds did interfere with their right to family and privacy'. 38 In Mitzinger v Germany (Application No 29762/10, Judgment of 9 February 2017) it was held that the principle of excluding children born out of wedlock from inheriting if they were born before a certain cut off point was discriminatory. It was further noted that the trend in European case law and national legislation was towards 'eliminating all discrimination regarding the inheritance rights of children born outside of marriage. was not essential, as 'exceptionally, other factors may also serve to demonstrate that a relationship has sufficient constancy to create "de facto" family ties'. 42 The birth of a child will commonly suffice. In 1997 the Court expressed it thus: 'When considering whether a relationship can be said to amount to "family life" a number of factors may be relevant, including whether the couple live together, the length of their relationships and whether they have demonstrated their commitment to each other by having children together or by other means'. 43 The statement of the HR Committee quoted above 44 that 'when a group of persons is regarded as a family under the legislation and practice of a State, it must be given the protection referred to in article 23 (of the ICCPR)' simply asserts that states are at least obliged to protect those social units which they regard as families. It does not preclude the HR Committee from adopting its own, and possibly wider, definition of a family, as it did in Hopu and Bessert v France, 45 referred to above. In Balaguer Santacana v. Spain, in 1990, the HR Committee noted that 'the term "family" must be understood broadly' but went on to say that 'Some minimal requirements for the existence of a family are however necessary, such as life together, economic ties, a regular and intense relationship, etc." 46 This suggests that a personal relationship may be a necessary element, even where a blood relationship, or valid formal act, is present. Furthermore, in 2004, in Ngambi and Nebol v. France, 47 the author was denied a visa for his wife to join him in France where he had been granted asylum on the basis that the marriage he had entered into in 1983 was a sham. The HR Committee recalled that 'the term "family", for purposes of the ICCPR, must be understood broadly as to include all those comprising a family as understood in the society concerned' and that '[t]he protection of such family is not necessarily obviated, in any particular case, by the absence of formal marriage bonds, especially where there is a local practice of customary or common law marriage' and that ' [n] or is the right to protection of family life necessarily displaced by geographical separation, infidelity, or the absence of conjugal relations'. However, it concluded that 'there must first be a family bond to protect.' 48 (The marriage certificate was said not be genuine and the author had a child with another woman). The claim failed. This suggests that an appropriate personal relationship may be both a necessary and sufficient condition to establish family life.
Willingness to treat personal relationships as a sufficient element to constitute a family is put to severe test in the case of same-sex relationships. The issue first arose in the context of anti-discrimination provisions. Where the law grants certain rights to unmarried opposite-sex couples, the question arises whether they should be provided for same-sex couples too. In 2003, in Karner v Austria 49 the ECtHR held that not to do so violated antidiscrimination provisions of the ECHR and in 2005 the Human Rights Committee came to the same conclusion with regard to pension rights in Colombia in respect of Article 26 of the ICCPR ('All persons are equal before the law and are entitled without any discrimination to the equal protection of the law'). 50 And in 2011 the very same issue, again with respect to Colombia, was held by the Inter-American Commission on Human Rights to constitute an admissible claim with respect to the anti-discrimination provision of the ACHR (Article 24: 'All persons are equal before the law. Consequently, they are entitled, without discrimination, to equal protection of the law').
51
But to recognize same-sex relationships as 'family' is a further step. 53 the Inter-American Court (IAC) not only upheld a claim that a lesbian mother had been discriminated against on the ground of her sexual orientation contrary to Article 24 of the AHRC in a custody issue but also announced that the 'family' referred to in Articles 11 and 17 was not only the 'traditional' one. The IAC stated that 'the American Convention does not define a limited concept of family, nor does it only protect a "traditional" model of the family. In this regard, the Court reiterates that the concept of family life is not limited only to marriage and must encompass other de facto family ties in which the parties live together outside of marriage'.
54

B. Adults and Children
Formally constituted relationships
In 1988, in Berrehab v The Netherlands, the ECtHR held that 'a child born of such a union (i.e. marriage) is ipso facto part of that relationship hence, from the moment of the child's birth and by the very fact of it, there exists between him and his parents a bond amounting to "family life" even if the parents are not living together'. be established by intent. 56 In cases of donor assisted conception, or surrogate birth, some systems allow the person married, civilly partnered to or even in a significant relationship with the birth mother to become the child's second parent if they agree this, but the donor or surrogate are excluded. 57 British Columbia however allows a gamete donor or surrogate mother also to become a 'parent' of the child if all parties agree, resulting in the child having three parents.
58 But, while intention is an essential element, the circumstances are strictly defined by law. It does not mean that a family relationship can be established by simply declaring: 'we are now family'.
A formal act of a different kind is described in a California case described by Melanie Jacobs, 59 Buzzanca v Buzzanca, 60 where an opposite-sex couple agreed to have an embryo genetically unrelated to either of them implanted in a surrogate, but subsequently divorced and refused to accept the child. As the surrogate had expressly stipulated that she would not be the child's parent, the California trial court decided the child had no lawful parents. The appellate court disagreed, stating that the couple's initial agreement to become parents constituted them as such. Here the intention to exercise parental responsibilities had not been carried into effect, even momentarily. However, there was a formal agreement about who was to be responsible for a child, followed by the implantation of an embryo, birth of the child and attempt by the gestational mother to have the agreement implemented.
But, while a formal acts, such as those in Buzzanca, or, more commonly, adoption, may be sufficient to constitute family life, this will not always be the case. In 2013 in AS v. Canada the HR Committee refused a claim of a breach of article 23 (family) in a case brought by a Canadian woman who was seeking to bring an adult adopted daughter and her child to live with her in Canada. 61 The applicant mother and now grown child had only lived together for two years in Canada before the adopted daughter had returned to live in Poland from where she had been adopted. They had not lived together in the 17 years preceding the bringing of the action. The HR Committee found that there was not a 'prolonged family life' and thus there could not be a breach of article 23. One can surmise that had there been a de facto family life, then the adoption would have been sufficient proof of family for the purposes of establishing article 23 rights, but one wonders whether the approach would have been the same if the case had concerned a biological daughter.
Blood relationships
In the case of a child born within marriage, two elements are present, birth within a formally recognized structure and a genetic relationship. In 1979 the ECtHR had, in the Marckx judgment, recognized that a relationship between a mother and the child to which she has given birth, whether within or outside marriage, is 'one form of family', though it also remarked on the fact that the mother in that case had cared for her daughter so 'real family life existed and still exists between them'. 62 It also existed between the child and wider blood relatives, 'for instance, those between grandparents and grandchildren, since such relatives may play a considerable part in family life'. 63 A blood relationship (or genetic link) is however not necessarily sufficient, or necessary, to establish a familial relationship. Adoption is an obvious example, where blood relationships may be replaced by legal ones in the construction of a family, but even here rights of access to information about birth parents, now quite common, suggests the persistence of a more complex idea of family relationships. The laws on this can be complex, and vary between jurisdictions, Some, like Germany, are very reluctant to disturb the social, or legal, parentage, although it would be difficult to deny a biological father contact rights if this was in the child's interests. 64 The matter has become especially complex in cases of artificial reproduction and surrogacy. Here the possibilities for creating a familial link are wide: it could be on the basis of gestation, or genetics, or intent. These differences can create major problems in the international context, which international human rights instruments have yet to address. 65 
Personal relationships
In Johnston v Ireland (1986), 66 where 'family life' was held to exist between the unmarried couple and their daughter, they would have had the outward appearance of a 'traditional' family. From the 1990s the cases show the court expanding the scope of the 'personal relationship' element. In Keegan v Ireland, 67 decided in 1994, an unmarried woman gave birth when she was engaged to the father. The conception had been deliberately planned. The relationship broke down, and the mother placed the child for adoption. The father had seen the child when it was one day old, but not since. Nevertheless, the ECtHR held that 'family life' existed between him and his daughter because the genetic element was accompanied by the two-year relationship he had had with the mother and the birth was intended. In two subsequent cases, Boughanemi v France in 1996 68 and Söderback v Sweden in 1998, 69 the ECtHR held that family life existed between a father and his non-marital child even though there was minimal contact between them. But much might depend on the circumstances of the conception and birth. It is unlikely that a man whose sperm is mistakenly used in IVF This article will be published in a revised form in International and Comparative Law Quarterly Vol. 66, 2017: https://www.cambridge.org/core/journals/international-and-comparative-law-quarterly/all-issues This version is free to view and download for private research and study only. Not for re-distribution, re-sale or use in derivative works. © Fareda Banda and John Eekelaar Accepted Version downloaded from SOAS Research Online: http://eprints.soas.ac.uk/24042/ 13 treatment resulting in the birth of a child he has not seen will have 'family life' with the child.
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In those cases the 'personal relationship' element was combined with a genetic one. But could the social element stand alone in establishing family life between an adult and a child, just as it can between two adults of the opposite sex, as described above? In 1997 the ECtHR held that a female to male transsexual (who was treated in law as a biological female) could have 'family life' with his female partner and her child although there was no genetic relationship between him and the child. 71 It is notable that, in doing so, the ECtHR observed that the applicant had assumed the physical appearance of a man, and they 'to all appearances lived as a traditional family'. 72 In 2015, in Paradiso and Campanelli v Italy, 73 the ECtHR demonstrated that, as regards adult and child, such a relationship could be established very rapidly. An Italian couple had arranged for a surrogate birth in Russia. In bringing the child to Italy, they contravened Italian law, and it turned out that the child had not been conceived through their genetic material. They were therefore neither the child's genetic nor legal parents, and the Italian authorities thereupon removed the child (who was some nine months old) from them. The ECtHR held not only that 'family life' existed between the couple and the child, but that the Italian authorities had failed to act 'proportionately' in separating them in view of the need to give paramount consideration to the child's best interests. 74 The ECtHR observed that respecting family life did not safeguard a 'desire' to form a family, but that they had acted as parents to the child (to whom they were neither legally nor genetically related) for a period of six months. 75 So it seems that for the purposes of the ECHR, an 'adult-child' family can be constituted by virtue of a close social relationship even if there is no blood relationship involved. In 2002 the IAC suggested it could reach a similar conclusion when, in giving an Advisory Opinion on Children's Rights, it seemed to use 'family' interchangeably with 'household': 76 'In conclusion, the child must remain in his or her household, unless there are determining reasons, based on the child's best interests, to decide to separate him or her from the family. In any case, separation must be exceptional and, preferably, temporary.'
These passages indicate that in the case of adults living with children, either the concept of 'family' will be used to encompass adults and children living in close social relationships, or some other word will be used (like 'household') where it is necessary to give the relationship protection.
As regards the UNCRC, it is notable that its articles are designed to ensure that a child's existing relationships are protected. For example, Article 8 was designed to protect 70 81 But this is correct only insofar as such rights include the right that existing family life should not be disturbed, but not if it is to mean that they establish a right to acquire a family life. This is important in the context of adoption, especially international adoption, where the 'right to a family life' has been put forward as a basis for a duty upon states to make provision for intercountry adoption.
Leeds Hospital NHS Trust v A [2003] 1 FLR 1091 (England and Wales Court of Appeal
82 Yet Article 21(b), which deals with adoption, creates a much weaker obligation, namely, that states should 'recognize that intercountry adoption may be considered as an alternative means for a child's care, if the child cannot be placed in a foster or adoptive family or cannot in any suitable manner be cared for in the country of the child's origin'. Article 24(b) of the African Charter on the Rights and Welfare of the Child makes it clear that inter-country adoption should be regarded as 'a last resort' to be used if alternative in-country options are not available.
Although the UNCRC does not create any right to be adopted, adoptive relationships are clearly included in the concept of 'family' used by the UNCRC. In paragraph 59 of its 2013 General Comment 14, the Committee on the Rights of the Child sets out a wide concept of the family:
'The term family must be interpreted in a broad sense to include biological, adoptive or foster parents, or, where applicable, members of the extended family or community as provided for by local custom'
The inclusion of 'foster parents' allows for those systems that do not recognize the institution of adoption, but permit alternatives. But it also includes the kind of fostering common in child welfare contexts which exist alongside adoption. Paragraph 70 of General Comment 14 uses the term 'family environment' to extend the concept even further:
'Preservation of the family environment encompasses the preservation of the ties of the child in a wider sense. Those ties apply to the extended family, such as grandparents, uncles/aunts as well as friends, school and the wider environment and are particularly relevant in cases where the parents are separated and live in different places.
The expression 'family environment' seems to refer to the complex of relationships in which the family is situated. It is easy to understand why such a broad concept can arise in a context where the primary goal is to prevent disruption of a child's current relationships, for these relationships are often interconnected and many are important to the child. The Committee on the Rights of the Child has commended a similarly wide conception of the 'family' in the context of a discussion on the protection of children against violence:
'The references to "family" (or to "parents") must be understood within the local context and may mean not only the "nuclear" family, but also the extended family or even broader communal definitions including grandparents, siblings, other relatives, guardians or careproviders, neighbours, etc.' 83 Similarly, Article 25 of the African Charter on the Rights and Welfare of the Child 1990 suggests that children separated from their parents, or who are 'parentless', be provided with 'alternative family care, which could include foster placement.' Should the children be separated from their parents in war or times of crisis, then they should be placed with 'relatives.'
The Role of the 'Best Interests' Principle
Article 3.1 of the UNCRC states that: 'In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration'. This could form the basis for requiring states to give certain de facto familial relationships legal recognition where this is in the child's best interests.
In its 2002 Advisory Opinion on the interpretation of Arts 8 and 25 of the ACHR, which pertain to fair trial and judicial protection, insofar as they affected children, the IAC gave a wide ranging appraisal of children's rights issues under the ACHR. 84 Most notably it imported the 'best interests of the child' principle into the interpretation of that Convention, saying:
'… the phrase "best interests of the child", set forth in Article 3 of the Convention on the Rights of the Child, entails that children's development and full enjoyment of their rights must be considered the guiding principles to establish and apply provisions pertaining to all aspects of children's lives'. 85 In the same way, the ECtHR has 'imported' the best interests principle into its application of the proportionality test when considering competing rights under Article 8 of the ECHR (the right to respect for private and family life). 'parental order' in cases of surrogacy have been waived by courts if this is in the child's best interests. 88 Even in countries where surrogacy is prohibited, such as Germany and France, the interests of the child in having a legally recognized parent can lead to modification of strict legal provisions. 89 This position is strengthened by empirical evidence that strongly indicates that children brought up by same-sex parents do as well, and sometimes better, than those brought up by opposite-sex parents. 90 
NORMATIVE ELEMENTS
We now turn to a consideration of the importance, especially under the conventions considered in this article, of normative issues, because, even if the relevant human rights institutions may accept different countries' views about the formal structures that constitute a family, they are certainly not prepared to endorse all the norms governing relationships between family members. In these cases, therefore, States may be under an obligation to remove laws that perpetuate discriminatory practices, or in some circumstances, to intervene within a family to bring about behavioural change. In this way the normative content that is associated with the concept of the family is changed. It is often said that with rights come responsibilities. The African human rights system is clear in noting that an individual has duties to his family, while the child has a duty to obey his elders. 91 However, commentators have noted that these obligations should be understood as subject to principles of nondiscrimination and the avoidance of harm to the individual. 92 
A. Discrimination
In arguing that it is possible to detect 'certain underlying principles' that warrant labelling certain elements of family law 'European Family Law', Jens Scherpe places great emphasis on the role of equality between spouses and the principle of non-discrimination to be found in European instruments and jurisprudence. 93 To be sure, Scherpe does not claim this to be unique to Europe, and this is important because, as the following discussion shows, the norms of equality and anti-discrimination have been powerful factors in forming an international perception of how laws should shape family living.
The disapproval of discrimination was made clear with regard to the ICCPR in 1981 in a case 95 where three women challenged Mauritian immigration law which permitted men to bring in alien wives, but which required the alien husbands of Mauritian women to seek permits. They said the law constituted discrimination and an arbitrary and unlawful breach of their right to family life. Accepting that a family had been constituted by the formal act of marriage, the HR Committee said that, while it was 'of the opinion that the legal protection or measures a society or a State can afford to the family may vary from country to country and depend on different social, economic, political and cultural conditions and traditions ', 96 nevertheless the non-discrimination and equality provisions found in Articles 2(1) 3 and 26 had to guide the interpretation of the substantive provisions, including Article 23 on the family. 97 'It follows that also in this line of argument the Covenant must lead to the result that the protection of a family cannot vary with the sex of the one or the other spouse.' 98 In its 1990 General Comment 19, the HR Committee said:
'Recalling the Convention on the Nationality of Married Women (1957) it further enjoins States to ensure that "no sex-based discrimination should occur in respect of the acquisition or loss of nationality by reason of marriage." The right of spouses to keep their names or to choose a family name is recognized while the importance of ensuring equal rights and responsibilities in the family is reinforced. This equality extends to all matters arising from their relationships, such as choice of residence, running of the household, education of the children and administration of assets. Such equality continues to be applicable to arrangements regarding legal separation or dissolution of the marriage.' 99 Of all the UN human rights treaty mechanisms, CEDAW is the one which has paid the most attention to family and marriage. The reasons for this are obvious: a Convention focused on eliminating discrimination against women perforce has to examine the areas in which they face the most discrimination. Social and legal history highlights that private sphere, family or personal status-related discrimination is the area that has most impacted negatively on women. CEDAW seeks to capture the challenges faced by women in the family, community and work place and to direct State attention to these areas. 100 Although Article 16 of CEDAW is titled marriage and family, there are many other provisions which inter-relate, not least article 5 on gender stereotyping. Despite the Committee's many entreaties to States Parties to refrain from entering reservations, or to uplift those already made, Articles 2 (on state obligations), 9 (on nationality) and 16 remain the most heavily reserved substantive provisions in CEDAW. 101 The CEDAW Committee employs a strong equality norm in its approach to family issues. It is noteworthy that the framing of discrimination in Article 1 of CEDAW includes the phrase 'irrespective of their marital status'. In its interaction with States, the focus of CEDAW when considering Article 16 is on the way in which women experience familyrelated discrimination. 102 Can they get divorced? Do they have equal right to property on death and divorce? Can they be guardians of their children? A good example of the concerns can be found in the list of questions to the report of Mongolia in 2015:
'It is reported by alternative sources that, under the family law, divorce is not available to women who are pregnant or have a child under 1 year of age and that the law authorizes judges to impose a three-month reconciliation period before granting a divorce. In the report, the State party indicates that households headed by women account for 76.2 per cent of all households headed by single persons (p. 4). Please provide information on the measures taken to amend the discriminatory provisions and eliminate reconciliation periods and restrictions for women seeking a divorce. Please also provide information on the measures taken by the State party to protect single women heads of households and deserted wives with children, especially in situations in which those women are still officially married'. 103 Anti-discrimination principles have not only influenced the acceptance of new structures as constituting family, but also the content of the norms operating within those structures. For example, in ES and SC v. Tanzania, two widows challenged customary laws that denied them the right to inherit from their husbands' estates. The CEDAW Committee found for the authors. In so doing, it invoked its General Recommendation 28 on State obligations and called on the State to change its laws, to train judges in human rights, to engage local leaders on removing discriminatory laws and to educate women about their rights. Significantly, the Committee found a violation of the little utilized Article 13 requiring the State to ensure that women enjoy economic opportunities including access to family benefits and financial services as well as allowing them to participate in cultural activities. 104 The CEDAW Committee also sees culture and tradition as impediments to the enjoyment by women of their rights. In both General Recommendations and concluding observations, it calls on States Parties to abolish practices that it labels harmful. 105 These include polygyny and bridewealth (called brideprice by the Committee). In General Recommendation 21 of 1994 it recommended that States discourage the practices. 106 In its dialogue with States parties including Uganda, it linked the practice of bridewealth to violence against women, an assertion rejected by the Supreme Court of Uganda. 107 By the time of its adoption of General Recommendation 29 in 2013, the CEDAW Committee had noted: 'This (bride gifts) practice should not be in any way required in order for a marriage to be valid, and such agreements should not be recognized by the State party as enforceable.' 108 While a law or practice which gives men a right that is denied women does, on the face of it, constitute discrimination, denying polygyny in the terms it did in 1994 leaves those women in de facto polygynous units sorely exposed. 109 The Committee appears to recognize this in General Recommendation 27 on older women in 2010 where it reiterates its opposition to the practice but goes on to recommend that in the event of the death of a polygynous husband, his property should be shared equally between his surviving wives and children; recognition perhaps, of social reality. 110 While reiterating the position it took in 1994, General Recommendation 29 of 2013 acknowledges the persistence of the practice, and thus states: 'Accordingly, with regard to women in existing polygamous marriages, States parties should take the necessary measures to ensure the protection of the economic rights of women.' 111 In its most recent General Recommendation 34 on Rural Women, released to coincide with International women's day, 2016, the Committee noted: 'Rural women are also disproportionately affected by polygamy, which severely undermines equality in marriage and family relations.' Returning to the language of General Recommendation 21, it calls for States Parties to 'discourage and prohibit the practice of polygamous marriage.' 112 Even if a family relationship exists, its nature and quality are relevant to the degree of protection required. This is illustrated in Stewart v. Canada where the HR Committee refused to rule that the deportation of a Scottish man who had been convicted of a crime constituted arbitrary and unlawful breach of his family life in breach of articles 17 and 23 of the ICCPR. 113 He had said that he should be in close proximity to young twins by his ex-wife and his sick mother and disabled brother with whom he lived, but the Committee found that 'the nature and quality of his family relationships could be adequately maintained through correspondence, telephone calls and visits to Canada, which he would be at liberty to make pursuant to Canadian immigration laws.'
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While marriage would normally be a way of constituting a family, early marriage violates norms of the UNCRC, CEDAW, and the ICESCR. 115 In its concluding observations to the second report of Yemen in 2011, the CESCR noted its deep concern:
'…that the amendment to the Personal Status Act No. 20 of 1992 by Law No. 24 of 1999, legalizing marriage for girls under 15 years of age with the consent of their guardians, remains in force and that in October 2010 the Parliamentary Sharia Committee prevented the entry into force of an amending act aimed at establishing a minimum age of marriage. The Committee is also concerned about the growing number of victims of child marriages (art. 10).' 116 In General Recommendation 21 in 1994 the CEDAW Committee regarded 18 as earliest age that marriage should be permitted. It also enjoined States to ensure that the same age pertains to both sexes. Citing the World Health Organisation, the CEDAW Committee noted that early marriage is detrimental to the health of the girl child and impacts negatively on her ability to get an education which it turn impacts her 'economic autonomy. ' 117 It further noted the negative impact on families and communities. 118 It was clear that children do not choose to marry early and thus enjoined States Parties ensure that betrothal of girls in marriage is not permitted and also that marriage ages are equalized between men and women. The CEDAW Committee saw registration as providing protection for children and protecting against bigamy, early and forced marriage and polygny. 119 All this is reiterated in CEDAW's joint comment with the UNCRC of 2014 and again in its General Recommendation 34 of 2016.
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The strongly normative approach of the CEDAW Committee is illustrated in its comments on de facto unions. It does not simply regard these as capable of constituting In its General Comment 16 on equality between men and women, in 2005 the CESCR interpreted Article 10 (3) of the ICESCR as requiring States parties: ' … to provide victims of domestic violence, who are primarily female, with access to safe housing, remedies and redress for physical, mental and emotional damage; to ensure that men and women have an equal right to choose if, whom and when to marry -in particular, the legal age of marriage for men and women should be the same, and boys and girls should be protected equally from practices that promote child marriage, marriage by proxy, or coercion; and to ensure that women have equal rights to marital property and inheritance upon their husband's death. Gender-based violence is a form of discrimination that inhibits the ability to enjoy rights and freedoms, including economic, social and cultural rights, on a basis of equality. '
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This linkage by the CESCR of domestic violence with discrimination is a theme that runs through the comments and jurisprudence on CEDAW, which, as seen above, includes a strong normative component in its perception of the family. The adoption in 1999 of the Optional Protocol to CEDAW has opened a new vista on CEDAW's work on the family. 137 where a violent man was not evicted from the family home because the couple were not married. The authorities had failed to deal with the physical, psychological as well as the economic violence caused by his failure to pay maintenance for over three years. CEDAW criticized the legal deference to men's property rights over those of the right to protection of women and children, as well as the State's failure to provide refuges that could accommodate the woman and her children, one of whom had a disability. The CEDAW Committee found violations of Articles 2 (a), (b) and (e) (on state obligations) and Article 5 (a) (on stereotyping) in conjunction with Article 16 (on marriage and family). In 2011, in Jallow v. Bulgaria, 138 the CEDAW Committee focused on the State's failure to protect a migrant woman from violence at the hands of her husband, noting that she had been particularly discriminated against because she lacked the language skills to navigate the justice system. The woman's complaints about the violence were not taken seriously by the police. However, when the husband retaliated and asked for a protection order, he was granted one without evidence of his previous violence having been taken into account. Despite the woman's protestations, he was also given custody of their child. She eventually 134 GC 16 para 27. agreed to a divorce accepting a poor settlement because she wanted her daughter to come to live with her. The Committee found many violations, concluding that 'both the author and her daughter are victims of gender-based discrimination because the State party failed to protect the author's equal rights in marriage and as a parent and to regard her daughter's interests as paramount'. 139 The idea of family life posing a direct threat to a woman's right to life was explored in the 2005 cases Sahide Goecke v. Austria and Yildrim v. Austria. 140 In both cases, the women were killed by their husbands after campaigns of violence. The focus of the CEDAW Committee's comments is on the State's failure to meet it due diligence obligations. The recommendations point to the need for States to set up early warning systems, an issue which has been taken up in the Council of Europe Protocol on Violence. 141 In Gonzalez v. Spain, 142 in 2014, the CEDAW Committee took the State to task for having failed to take into account the father's violence towards the mother (including in front of the child) when awarding him visitation rights. The father eventually killed the child and himself. The Committee found that in relying on the stereotype of a father's right to have contact with his child, the State had failed to properly exercise its due diligence obligations and had also ignored the child's best interests.
In the CEDAW Inquiry into the denial of contraception to women in the Philippines, 143 the Committee found that denying women the right to plan their families, reinforced and exacerbated inequalities between men and women in the family, denied women their ability to make their way in society and 'reinforced gender stereotypes prejudicial to women, given that they incorporated and conveyed stereotyped images of women's primary role as child bearers and child rearers, thereby perpetuating discriminatory stereotypes already prevalent in Filipino society.'
144 Article 16 has also been successfully invoked in a case on forced sterilization of a Roma woman. 145 Issues of domestic violence have arisen in the context of the ECHR in connection with Article 8.2 of the ECHR which sets out the grounds upon which interference with the right to private and family life, home and correspondence can be justified. To these must be added the principle that any interference must be 'proportionate'. The ECtHR has confirmed, in Opuz v Turkey, 146 in 2009, that states are under a positive duty to take appropriate and proportionate action to protect the right of all individuals to life (Article 2) and not to be subjected to torture or inhuman or degrading treatment or punishment (Article 3), and if the fulfilment of this duty involves interference with an individual's Article 8 rights, for example, by prosecuting or removing a violent husband from the home, then this interference will be justified. This conclusion effectively demonstrates that a family riven by violence does not constitute 'family life' in need of protection: rather, there are more important individual rights which require protection against what occurs in such a so-called 'family'.
Cases of domestic violence similar to that which occurred in Opuz v Turkey have also been dealt with by the Inter-American Commission on Human Rights. One of the most important was Fernandez v Brazil (Maria da Penha) where in 2000 it held Brazil to be in breach of the ACHR with respect to injuries inflicted as a result of domestic violence in 1983, nine years before the ACHR became binding on Brazil, by reason of the state's failure to take any appropriate action. 147 The Commission made a number of recommendations which led to removal of inequalities in the marriage law (and thus a change in the nature of the marital family) and the Maria da Penha Law (1134/2006) specifically aimed at violence against women. 148 Commenting on a Colombian case, the Commission stated in 2014 that: 149 'Violence against women shall be understood to include physical, sexual and psychological violence: (a) that occurs within the family or domestic unit or within any other interpersonal relationship, whether or not the perpetrator shares or has shared the same residence with the woman, including, among others, rape, battery and sexual abuse; (b) that occurs in the community and is perpetrated by any person, including, among others, rape, sexual abuse, torture, trafficking in persons, forced prostitution, kidnapping and sexual harassment in the workplace, as well as in educational institutions, health facilities or any other place.'
The use of the expression 'domestic unit' in addition to 'family unit' in its understanding of violence against women recognizes that the characteristic of this form of violence against women lies not so much in the family relationship that may or may not exist between the perpetrator and the victim, but in the intimate nature of the setting.
III. REFLECTIONS AND CONCLUSIONS
This part concludes the article by trying to identify underlying drivers of change which could bring about a common understanding of family and how they address human rights violations within and support for families, but also considers international and domestic challenges to these developments.
Perhaps the most important drivers of change have been the anti-discriminatory norms either implicit or explicit within the conventions, and it is this element that links many of these developments together. As stated earlier, this has been said to be a major component of what is seen as an emerging 'European' family law, an early manifestation appearing in the seminal Marckx case. 150 Although this was focused on the parent-child relationship, the court's observations embraced the discriminatory effects of distinguishing between a 'legitimate' and 'illegitimate' family, which clearly has implications also for the relationship between the adults. It stated:
